INTERLOCAL AGREEMENT
BETWEEN THE CITY OF BELLINGHAM AND THE CHUCKANUT
COMMUNITY FOREST PARK DISTRICT FOR REPAYMENT
OF THE GREENWAYS ENDOWMENT FUND LOAN USED TO
PURCHASE THE CHUCKANUT COMMUNITY FOREST

THIS INTERLOCAL AGREEMENT (the “Agreement”) between the City of
Bellingham (“City”), a municipal corporation, and the Chuckanut Community Forest Park
District (“Park District”), a metropolitan park district, is entered into pursuant to the Interlocal
Cooperation Act, RCW 39.34.

WHEREAS, in August 2011, the City purchased the 82-acre Chuckanut Community
Forest, also known as Chuckanut Ridge, Fairhaven Highlands, and the Hundred Acre Wood
("Property"); and

WHEREAS, the City purchased the Property from Washington Federal for $8.2 million
using greenways funds, park impact fees, and a Greenways Endowment Fund Loan ("Loan") of
$3,232,021.60; and

WHEREAS, interest generated by the Greenways Endowment Fund is used to pay for
park maintenance; and

WHEREAS, when City Council approved the financing plan to purchase the Property,
members agreed to explore a variety of options for paying back the Loan from the Greenways
Endowment Fund; and

WHEREAS, on February 12, 2013, voters in a southern portion of the City approved a
ballot measure to create the Chuckanut Community Forest Park District ("Park District") that
will tax property owners within the Park District to repay the Loan from the Greenways
Endowment Fund; and

WHEREAS, an election of Commissioners for the new Park District took place
simultaneously with the ballot measure to create the Park District; and

WHEREAS, the mission of the Park District is to ensure the entirety of the Property is
protected in perpetuity in public ownership, with respect for its ecological, recreational and
educational functions, and to serve as a fiscal mechanism through which the District, via a tax
levy, will repay the City’s Greenways Endowment Fund Loan; and

WHEREAS, on July 15, 2013, the Bellingham City Council voted to docket a legislative
rezone of the Property from Residential Multi, Planned to Public, Open Space as part of its 2014

Comprehensive Plan amendment docket; and
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WHEREAS, in addition to the 82-acre Chuckanut Community Forest Property, this
proposed legislative rezone also includes an additional 29 acres ("Additional Acreage") owned
by the City adjacent to the Property for a total rezone area of 111 acres; and

WHEREAS, the City and the Park District desire to enter into this Agreement to define
the terms and conditions under which the Park District will repay the City’s Greenways
Endowment Fund Loan in exchange for a conservation easement; and

WHEREAS, both the City Council and the Park District Commission have reviewed and
approved this Agreement;

NOW THEREFORE, the City and the Park District agree as follows:

1. Loan Repayment — The Park District shall begin making payments to the City to pay off
the Loan of $3,232,021.60, accrued interest on the Loan through June 30, 2014 of
$100,334.56, and future interest on the Loan after June 30, 2014 as set forth in Section
1.b herein.

a. Loan Payments. The Park District shall make payment(s) to the City from
receipt of tax revenues pursuant to an annual District levy, beginning not later than July
1, 2014. The Park District shall make its best effort to levy an amount equal to $.28 per
$1,000 of assessed value so long as such rate is necessary to repay the Loan within ten
(10) years or more from the date of this Agreement; provided further that said levy may
be lower if sufficient to repay the Loan within one (1) year. Payment from the Park
District to the City in Year 1 (July 1, 2014-June 30, 2015) shall be in an amount
equivalent to fifty percent (50%) or more of the total amount of revenue collected from
the Park District’s tax levy during Year 1. Payment from the Park District to the City in
Year 2 (July 1, 2015-June 30, 2016) shall be in an amount equivalent to eighty percent
(80%) or more of the total amount of revenue collected from Park District’s tax levy
during Year 2. Thereafter, payment from the Park District to the City shall be in an
amount equivalent to ninety percent (90%) or more of the total amount of revenue
collected from the Park District’s tax levy for each successive July 1- June 30 time
period, until the debt hereunder is extinguished. The parties intend that if reasonably
feasible, with the cooperation of the County Treasurer, said Loan payments shall be made
directly from the Park District’s account maintained by the County Treasurer to the City.
The Park District shall execute reasonably necessary authorization required by the
County Treasurer to allow for such direct payment to the City. The Park District will
make its best effort to repay the Loan as soon as possible. There shall be no penalty for
prepayment of the Loan and the Park District has the right to make payments at any time
before they are due. The City shall apply all above-referenced proceeds received from
the Park District to the Loan and interest thereon. The City shall calculate the Loan
repayment schedule each year to reflect the principal and interest received from the Park
District for the prior 12 months and shall provide same to the Park District. The City
shall provide said repayment schedule to the Park District more frequently if required by
law or recommended by the State Auditor’s Office.
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b. Future Interest. Future interest on the Loan shall begin to accrue on July 1,
2014 at an annual interest rate of 1%. Each year thereafter the annual interest rate on the
Loan shall be reset on July 1 during the term of this Agreement at the current interfund
loan rate established by the City at that time (currently approximately 1%); except that,
said annual interest rate shall be capped at the following maximum rate during the term
of this Agreement:

i. Year 1 (2014-15) 1%

il. Year 2 (2015-16) 2%

iii. Any year thereafter 3.0%

c. Payment Destination. Payments shall be received by the City's Finance
- Department located at 210 Lottie Street, Bellingham, WA 98225.

. Property Rezone - The City shall consider a rezone of the Property and the Additional
Acreage from Residential Multi, Planned to Public, Open Space as part of its 2014
Comprehensive Plan amendment docket. Nothing in this Agreement is intended to
circumscribe or limit the legislative discretion of the City Council or intetfere with the
City’s obligation to engage in the requisite public process in considering this rezone.

. Conservation Easement.

a. Conservation Easement Grant and Park District Dissolution. The City shall
grant the Park District a Conservation Easement on the Property in the form as shown in
Exhibit A (“Conservation Easement”) upon execution of this Interlocal Agreement. The
City's grant of the Conservation Easement to the Park District is in consideration for: (1)
the Park District paying off the Loan, accrued interest on the Loan and future interest;
and (2) the Park District formally dissolving in accordance with RCW 35.61.310 after the
Loan, accrued interest and future interest are paid off by the Park District (date of
completion of Loan and interest repayment hereafter referred to as “Payoff Date™). The
City shall file a petition for dissolution of the Park District pursuant to RCW 35.61.310
after the Payoff Date, subject to Section 4 herein. In no event shall the City file a petition
for dissolution of the Park District before the Payoff Date or before completion of a park
master plan as described in Section 4. When the City files a petition for dissolution of the
Park District after the Payoff Date pursuant to RCW 35.61.310 (date the City files a
petition for dissolution of the Park District after the Payoff Date hereafter referred to as
"Petition Date") and the Park District dissolves pursuant to said petition, the City shall be
entitled to assume all assets and liabilities of the District pursuant to RCW 35.61.310(1).

b. Potential Conservation Easement Termination. Subject to all terms of this
Agreement, the City may elect to terminate the Conservation Easement following written
notice if: (1) the Park District breaches the Interlocal Agreement by a failure to make its
minimum payments as set forth in Section 1.a. herein and remains delinquent thereon for
two consecutive years following a notice of deficiency in payment sent from the City to
the Park District; (2) the Park District incurs long-term debt (“long-term debt” shall mean
debt not repaid in one year or less; it shall not mean the Loan) through acquisition of an
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interest in or leasing of any real property, funding a capital project, or entering into an
employment agreement, without advance City approval; or (3) the Park District has not
formally dissolved in accordance with RCW 35.61.310 within one year of the Petition
Date. If any of the three conditions is met, upon receiving notice to terminate the
Conservation Easement from the City, the Park District shall timely execute and record
an appropriate deed reconveying the Conservation Easement to the City. If the Park
District fails to take such action after notice from the City, the City may file an action in
Whatcom County Superior Court to obtain a court order terminating the Conservation
Easement, or in the alternative, requiring the Park District to dissolve in accordance with
RCW 35.61.310. The provisions of this section shall be enforceable by the City by the
remedy of specific performance. The prevailing party in any such action shall be entitled
to an award of reasonable attorneys' fees and costs. If the City terminates the
Conservation Easement in accordance with this paragraph, the Park District shall waive
all interest in the payments made by the Park District on the Loan and accrued interest
and shall not be entitled to a refund of such payments.

c. Conservation Easement Assignment. The Park District shall assign all its
interest in the Conservation Easement to a "qualified" organization within the meaning of
Section 170(h) of the Internal Revenue Code of 1954, as amended, and RCW 64.04.130
and RCW 84.34.250. The Park District shall meet with the City at least 30 days prior to
executing and recording the assignment to inform the City of its intention to assign the
Conservation Easement to a qualified third party.

. Control and Ownership of the Property - The City shall retain control and ownership
of the Property, subject to the Conservation Easement. Should the City rezone the
Property and the Additional Acreage as described in Section 2, the City agrees to initiate
the requisite public process for establishment of a park on the Property and complete a
park master plan on the Property consistent with the intent of the Conservation Easement
within ten years from the date of this Agreement. Before construction of new facilities or
upgrades of existing facilities that go beyond maintenance can occur, the Grantor shall
adopt a master plan for the Property. The City shall not file a petition for dissolution of
the Park District pursuant to RCW 35.61.310 before said park master plan is completed.
Any development of the Property as a park shall be in accordance City policy and
procedures and a master plan adopted by City Council following a public process and
recommendation of the Parks and Recreation Advisory Board. The Park District may
participate in any master planning process that the City conducts for a future park on the
Property.

. Indemnification. The City shall indemnify, appear and defend, and hold harmless the
Park District from all claims, lawsuits and liabilities of any kind, including attorney’s
fees and costs, arising from any act or omission of the City in connection with its
ownership, management, maintenance, or administration of the Property, or.in connection
with public use of the Property, or for any negligent act or omission in connection with
its performance under this Agreement; except to the extent such claim, lawsuit, or
liability arises from the negligence of the Park District.
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10.

11.

12.

13.

The Park District shall indemnify, appear and defend, and hold harmless the City from all
claims, lawsuits and liabilities of any kind, including attorney’s fees and costs, arising
from any negligent act or omission of the Park District in connection with its
performance under this Agreement; except to the extent such claim, lawsuit, or liability
arises from the negligence of the City. :

Administrator. This Agreement shall be administrated jointly by the City Parks
Director and a Commissioner of the Park District Board appointed by the Board for such

purpose.

Modifications to this Agreement. This Agreement shall not be modified or amended
except in writing signed by the City and the Park District.

Term of Agreement. The term of this Agreement shall commence on the effective date
listed below and expire one year after the dissolution of the Park District.

Applicable Law. This Agreement shall be governed by and be interpreted in accordance
with the laws of the State of Washington.

Severability. If any provision of this Agreement is determined to be unenforceable or
invalid by a court of law, then this Agreement shall thereafter be modified to implement
the intent of the City and Park District to the maximum extent allowable under law. If
this Agreement for any reason is determined to be invalid, the City shall refund the
payments made by the Park District on the Loan and accrued interest, and the City and
Park District shall terminate the Conservation Easement.

Further Good Faith Cooperation. The City and the Park District shall cooperate with
the other in good faith to achieve the objectives of this Agreement. The parties shall not
unreasonably withhold, condition or delay requests for information, approvals or consents
provided for, or implicit, in this Agreement.

Force Majeure. Neither Party shall be liable for any failure to perform any part of this
Agreement due to circumstances beyond a Party’s reasonable control, including, but not
limited to, acts of God, flood, fire, quarantine, war, sabotage, act of a public foreign or
domestic enemy, earthquake, volcanic eruption, civil disturbance, and restraint by court
order or other governmental authority. The obligations of a Party claiming force majeure
condition(s) under this Agreement shall be suspended to such a degree and for such a
period as is reasonable under the circumstances; provided that the Party asserting force
majeure condition(s) works in good faith to remedy the condition(s) with all reasonable
dispatch, to the extent within its control.

No Presumption Against Drafter. This Agreement has been reviewed and revised by
legal counsel for both the City and the Park District and no presumption or rule that an
ambiguity shall be construed against the party drafting the clause shall apply to the
interpretation or enforcement of this Agreement.
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14.

15.

16.

Notices. All communications, notices, and demands of any kind which either the City or
the Park District under this Agreement is required, or desires to give the other party, shall
be in writing and be either (1) delivered personally, (2) sent by facsimile transmission
with an additional copy mailed first class, or (3) deposited in the U.S. mail, postage
prepaid, and addressed as follows:

City: City of Bellingham
Mayor of Bellingham
210 Lottie Street
Bellingham, WA 98225

Park District: Chuckanut Community Forest District
Clerk of Chuckanut Community Forest District
P.O. Box 4283
Bellingham, WA 98227

Notice by hand delivery or facsimile shall be effective upon receipt. If deposited in the
mail, notice shall be deemed received 48 hours after deposit. Any party at any time by
notice to the other party may designate a different address or person to which such notice
shall be given.

Waiver. No failure by either the City or the Park District to insist upon the strict
performance of any covenant, duty, agreement, or condition of this Agreement or to
exercise any right or remedy consequent upon a breach thereof shall constitute a waiver
of any such breach or any other covenant, agreement, term or condition. Either the City
or the Park District, by notice, and only by notice as provided herein may, but shall be
under no obligation to, waive any of its rights or any conditions to its obligations
hereunder, or any duty, obligation or covenant of any other party hereto. No waiver shall
affect or alter this Agreement, and each and every covenant, agreement, term and
condition of this Agreement shall continue in full force and effect with respect to any
other then existing or subsequent breach thereof.

Dispute Resolution. In the event of any dispute as to the interpretation or application of
the terms or conditions of this Agreement, the City and the Park District, through their
respective representatives, shall meet within ten (10) days after the receipt of a written
request from the.other party to make a good faith attempt to resolve the dispute. Such a
meeting may be continued by mutual agreement to a date certain to include other persons
or parties, or to obtain additional information. Representatives for either the City or the
Park District may declare an impasse. Thereafter, the following procedure shall be
utilized: '

a. Elevation to City Mayor and Park District Commission Chairperson. The
Mayor and the Park District Commission Chairperson shall meet and resolve the dispute.
If either the Mayor or the Park District Commission Chairperson declares an impasse
then:
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b. Mediation. In the event of a Mayor/Park District Commission Chairperson
impasse, and prior to commencing any litigation, except for a request for a temporary
restraining order and preliminary injunction, the City and the Park District shall first
attempt to mediate the dispute. The parties shall mutually agree upon a mediator to assist
them in resolving their differences. If the parties are unable to agree upon a mediator, the
parties shall request from the Seattle office of JAMS a list of mediators experienced in
matters pertaining to this Agreement. Each party may strike one name from the list until
one name remains. A flip of a coin shall determine which party strikes the first name.
Any expenses of the mediator shall be borne equally by the parties. However, each side
shall bear its own costs and attorney fees arising from participation in the mediation.

c. Waiver of Jury Trial and Jurisdiction. Both the City and the Park District
waive any right to a trial by jury in any action or proceeding to enforce or defend any
rights under or relating to this Agreement or any amendment, instrument or other
document delivered in connection with this Agreement. :

d. No Third Party Beneficiaries. There are no third party beneficiaries of this
Agreement.

e. Award of Reasonable Attorneys' Fees and Costs. If either the City or Park
District files a lawsuit to enforce the terms of this Agreement, the prevailing party shall
be entitled to an award of reasonable attorneys' fees and costs.

17. Entire Agreement. This Agreement, including the recitals, definitions, and exhibits,
represents the entire agreement of the City and the Park District with respect to the
subject matter hereof. There are no other agreements, oral or written, except as expressly
set forth herein. This Agreement supersedes all previous understandings or agreements
between the City and the Park District concerning the subject matter of this Agreement.

IN WITNESS WHEREOF, the parties have signed this agreement, effective the 3 day of
, 20137 2014

CITY OF BELLINGHA CHUCKANUT COMMUNITY FOREST
PARK DISTRICT

7 , Byz%u%w

;Ali Linville, Mayor ommission Clgr
Date: Jecg mbey lq. 1 O\hH ~ Date: /-3~ Z&/’?A

By:
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Appr

By:

OM

Office of the City Attorney
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Approved as to form:

By: /Z/éf’ ﬂ . C/@(
Robert A. Carmichael

Attorney for Chuckanut Community
Forest Park District




After Recording Return To:

Robert A. Carmichael
1700 D Sireet
Bellingham, WA 98229

DOCUMENT TITLE:
CHUCKANUT COMMUNITY FOREST CONSERVATION EASEMENT

GRANTOR:
CITY OF BELLINGHAM

GRANTEE:
CHUCKANUT COMMUNITY FOREST PARK DISTRICT

ABBREVIATED LEGAL DESCRIPTION:

Ptn of S /2 SW ¥ Sec 12 TWP 37 NRge 3 E

Lot B, as delineated on Chuckanut Trust Lot Line Adjustment
Lots 1-24, Block 1, Map of Diffenbachers Addition to Fairhaven

Full legal description at page

ASSESSOR'S TAX PARCEL NUMBERS:
370212 359328 0000
370212 364207 0000
370212 478165 0000
370212 447323 0000
370212 477313 0000
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EXHIBIT A




